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Topics for Today

© € IR Al

o Highlights of new discipline system

o State Bar — what are they prosecuting now?
u Misconduct in the courtreom - dishonesty

o Prosecutor misconduct

Four major changes
Whole new focus




The "Colorado Model!”

o Supreme Court's Discipline Task Farce
o Best practices from Colorado system

o Integrate 14 of Colorade’s "best practices
o New rules took effect January 2011

[

State Bar Intake Office

n Court's Order: - Goal of new system

o Imake - divert more cases.

o Goal is to reduce processing time for cases &
number of cases investigated.

ot More serious matters {o receive morg
attention.

Four Major Changes in
New Discipling System

o Intake

o Probable Cause
o Trials

o Appeals




Bar Complaints {charges)

o Will now be received in any form
o By telephone ok
o Writing no longer required

o State Bar's website: can now e-file a
complaint,

SBA communicate with parties

o frequent & early communication
o with respondents and comgplainants

a mus! provide detailed written explanation of
disposition, including reascn(s) for dismissal

Shift in Resources: New System

tn! oLawmrs_ .
[ rwyer Fogutadon . 4
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Vetel # Investgators

{imalg invoatigators 111
‘Lawyer Regulation
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What kinds of cases?
What kinds of respondent lawyers?
What kinds of sanctions?

2010

3871 total inquiries
1459 phone call only
» 2412 written charges
- 2869 closed at intake

- 871 referred to the LRO for
*screening investigation”

- Lawyer Discipline

Most common types of misconduct

State Bar 2010 Discipline Report

& commutication 14%
w Diligence 14%
wscopa 10 4%

u conduct prejediciali 0%
®lges 7 6%

# dishonesty §%

* compatence 4%
wwithdravang 3%

u conllicts 3%

# fes lo court 3%
«[rivolouscase 2.6%




Maost Common Areas of Practice

]

State Bar 2008 Discipline Repart

® Crimnellaw 19,3%
¥ Familyiaw 18 3%
APl med mal 7.55%
RCHIIT 5%

s Commerciol § 8%

= Eslate probate 5 2%
= Trustacesunt 5%
#Real prop HOA 4 1%
o Bankrupley 3 6%

e Collections 3 4%

8 Torls 2.4%

Miost Common Areas of Practice

State Bar 2010 Qiscipline Repart

| Criminatiaw 35,53
w Familyltwy 11 5%
Pl med maté%

8 Coll §%

a Collections 4%

= Reat prop/HOA 44%%
& Bankruptcy 1%

= Esiale probate 4%
# Trust account 3%
o Parsonal conduct 2.5%
uimmigration 2%

2010 Lawyers Disciplined

2010 State Bar Discipline Report

= Disbatred ¥
w Suspended 23
W Reprimand 24
“ Admonition 36
w Prabation &




The fast track for losing your kcense

Dishonest conduct by the #s

o Supreme Court has taken discretionary review
of the 17 lawyer discipline cases since 1997

o 17 cases in 14 years

a 9 involve dishonest conduct in the courtroom
o Maore than 509%

a 3 involve prosecutors

0 Almost 20%

Dishonesty in the Courtroom

In ra Alcorm &

In re Mogk

iy Péﬁg!a}! 7

v zovada | Gimina prossoutor

‘o Doan Erl";“h:hl:éf?uucuiaf :1;31

-l_nre l:)uffy T ming} ;-)Rr-ééaculur aég.{g_;.gqg?_'

RN )




Dishonesty rules

o ER3.3
o ER4.1
0 ER B.4{c)

Alcorn & Feola, 202 Ariz. 62

o Civil case — failure 1o disclose: dishonesly

n 2 Ls rep dr. in med mal case v. dr. & hospitai.

o Hospital's MSJ granted, appeal pending.

o Ls enlered into confidential agreement with
plaintiff to conduct a sham trial to "educate” the
judge re appeal of MSJ in case against hospital

o failed to disclose to judge & jury. Deceived judge
about it when judge made inquiries on record

Alcorn & Feola - sanction

o Disciplinary Commission = 30 day suspension
o Supreme Court took sua sponte review

o Sup Ct Sanction = 6 month suspension

o No reinstatemant required

v Mitigation: Ls sought ethics advice and
followed it (ihough the advice was bad)




How dees the bar and court decide
rhat {on 1 ?

How does the bar decide what
sanction to imposa?

ABA Standards for Imposing Lawyer Discipline
v 1. Duty viclated

w 2. Lawyer's mental state

a 3. Injury

o 4. Aggravating & Mitigating Factors

Moak, 205 Ariz. 351

n Civil case - failure to disclose/ dishonesty

o Lrepresented C in 2 separate cases arising
out of 2 accidents, 3 years apan

o Failed to disclose In case re; accident #1 the
injuries C received in accident #2

o Failed to distinguish appropriately the injuries

C received in accident # 2 from those in
accident A1




Moak, 205 Ariz. 351

o Lawyer's conduct at trial

o C exhibits tremors throughout the trial; caused
by accident #2

o C testifies that all of his injuries relate to
accident #1

o Closing, L emphasizes brain injury and effects
o Jury award = $800,000

Moak - sanction

o Disciplinary Commission: 8 month suspension,

o Supreme Courl took sua sponte review

o Issue for Court was whether "rehabilitation”
was necessary — Cour ruled it was.

a Sup Ct sanction: 6 month and one day,
requiring reinstatement

Reinstatement: what's required




Arrotta, 208 Ariz. 509

o For reinstatement L must show “rehabilitation”

o Burden of proof = clear & convincing evidence

o Court "L must affirmativety show he has
overcome those weaknesses that produced

his earlier misconduct, i.e. whether he has
been rehabilitated”

Zawada, 208 Ariz. 232

o Def's first degree murder conviction reversed
based on lawyer's misconduct, double jeopardy

o Zawada's misconduct:

a appealing to fear of jury if del not convicted

o disrespect and prejudice re: mental health experts;
harassment and insults during cross examination

u repealed improper argument to the jury

10



Zawada - sanction

o Mearing Cfficer = Reprimand 6 mo. probation
o Disciplinary Commission = Censure, nc
probation, added MAP referral

o Sup Gt = sua sponte review - § mo. + 1 day
suspension, requiring reinstatement

Feasley, 208 Ariz. 27

o Prosecutor lied and used false testimony to
convict 3 defendants in first degrae murder case

o Conduct repeated in 2 separate kials, 4 years
apart - defs sentenced to death

o One def. acquitted when misconduct came to

light; other def.'s conviction dismissed with

prejudice based on double jecpardy, due to

prosecutor's egregious misconduct.

Peasley - sanction

o Hearing Officer = 80 day suspension

o While HO recommendation pending, Sup Gt
issued opinion in State v. Minnitt

o Disciplinary Commission = disbarment

o Supreme Court agreed with Disciplinary
Commission, and disbarred the prosecutor

11



Formal Cases — New system

o Trials - three-person panels
o Presiding Disciplinary judge
o Volunteer attorney
o Volunteer public member

Formal Cases ~ New system

o Hearing Panel has authority to impose final
sanctions, including disbarment

o All decisicns final, unless appealed
o No intermediate review (DC gone)
o Direct appeal to Supreme Court

Dean, 212 Ariz. 221

o Prosecutor & judge had romantic relationship

o Judge regularly presided over felony casas in
which prosecutor appeared

v Buring relationship prosecutor appeared in
court before judge 485 times.

o SBA investigation: prosecutor denied the
relationship. Case dismissed

n H videotaped them: resubmitted to SBA

12



Dean - sanction

o Hearing officer = 6 month suspension

o Disciptinary Commission = 1 year suspension

o Supreme Coun took review

o Issue for Court concerned the discipline the
judge received, "proportionality”

o Sup Ct sancticn = 6 month suspension

in re Abrams’ JC 11-0001

o CJC stipulated resolution; censure
o SBA recommendation: multivear suspension

o Supreme Court Order 05-25-11: censured as a
judge. 2 year suspension as a lawyer

o Sup Ct Opinion; pending

Duffy, 8B 09-0099
~

u 4 month capital murder trial

o Prosecutor violated court orders, made
improper arguments; def. motions for mistrial

o Trial court denied def, motions, held
arguments didn't deprive def. of fair trial

u Trial court fited bar charge

13



Dufty - sanction

o Hearing Officer = § violations: 3 in opening,
1in closing, 5 during trial

o Hearing Qfficer = 30 day suspension, 1 year
probation, 15 hours CLE (10 in trial ethics)

o Disciplinary Commission = 6-2 vole: same
{dissenting opinion filed)

o Supreme Court = declined review, same
sanction

Duffy - dissent

o Hearing Officer mistaken re: Us mental stale

o Prosecutors errors in long, healed jury trial do
notwarrant more than a censure

Arizona - public & pubiished
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AZvs. CO —what is public

' Dithssals
: Civersion
[iobation
Admonition
{Aduintian whn prob.
Reprintand and up

Thank you for coming!l!

Karen Clark
Adams & Clark, PC

kereni®adamsclark.com

602-258-3542
www.adamsclark.com
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